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75th Anniversary of Pierce v. Society of Sisters
Landmark Decision Affirmed Right of Parents to Choose Private Schools

his month the private schools of the

United States celebrate the 75" an-
niversary of their salvation. It was on
June 1, 1925, that the Supreme Court
granted said salvation, and upheld pa-
rental rights and educational liberty, by
striking down an Oregon law designed
to destroy private schools. Oregon’s
Compulsory Education Act, which had
been approved by voters in 1922, re-
quired parents to send their school-age
children to public schools and prescribed
a fine or imprisonment in the county jail
if they didn’t.

Now if the term “salvation” seems
to overstate the stakes in Pierce v. Soci-
ety of Sisters, consider the words of
William D. Guthrie, the Columbia Law
School professor who defended private
schools in the case. In his brief before
the high court, he described Oregon’s
anti-private-school law, which was to
take effect in September 1926, as a pe-
remptory directive to private schools to
send their students to other schools, dis-
charge their teachers, dispose of their
property, and “make themselves ready
for their doom.” The schools that peti-
tioned the court, as well as many private
schools across the country, had no doubt
their very existence was on the line.

As with many landmark cases, the
issues, questions, and forces at play in
Pierce are fundamental and enduring.
Echoes of the arguments against school
choice in 1925 can be heard in debates
about school choice today, and private
schools are still defending themselves

against those whobelieve, as did Orego-
nians in the 20’s, that the best schools for
America are the public schools. Thus,

an examination of some key elements of

Pierce serves not as an abstract aca-

all alike,” offers children “an education
IN CITIZENSHIP” and gathers students
“ASEQUALS,” providing the "genuine
equality that comes from mingling with
allclasses.” The innuendo throughout is

demic excursion, but
as a refresher course
for contemporary is-
sues in American edu-
cation.

Underlying
Sentiment

“There 1s only
one really American
schoolroom, thatis the
PUBLIC schoolroom.
There is only one
typically American
school, and that is the
American PUBLIC
SCHOOL.” So
screamed a paid po-

Pierce v. that schools otherthan
public are somehow
not authentically
American.

Perhaps most re-
vealing of the attitudes
beneath the campaign
is the ad’s litmus test
for a politician or of-
ficeholder: “Ifhe hesi-
tates. if he departs one
inch fromthe boldidea
that the public school
is the SCHOOL OF
AMERICA and the
ONLY school, if he
hesitates in his loyalty
to THAT school, he is

litical advertisement
inan Oregon newspaper in 1922 urging
voters to support the Compulsory Edu-
cation Act. The ad captures not only the
embarrassing tendency of the Act’s pro-
ponents to overreach (at one point the
establishment of the public schools is
described as “the greatesteventin all the
history of the human race”) but also, and
more importantly, the underlying senti-
ment at work during the campaign to get
the law enacted.

The public school, according to the
ad, is “DEMOCRATIC” (these folks
liked uppercase). It “receives and treats

a traitor to the spirit of
the United States and your vote should
tell him so.”

Now before dismissing this senti-
ment as the embarrassing prejudice of a
bygone era. recall
that in 1997 the
U.S. Departmentof
Education pub-
lished a paper in
which public
schools were simi-
larly described as
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“fundamentally American,” “the foun-
dation of democracy,” “the open door to
Americansuccess and goodcitizenship,”
and “the American way to achievement
and freedom.” Private schools continue
to face the suggestion that they are not
quite the best kind of school for this
country.

The Decision
(Excerpt )

The inevitable practical result
of enforcing the Actunder consider-
ation would be destruction of
appellees’ primary schools, and per-
haps all other private primary schools
for normal children within the State
of Oregon. These parties are engaged
in a kind of undertaking not inher-
ently harmful, but long regarded as
useful and meritorious. Certainly
there is nothing in the presentrecords
to indicate that they have failed to
discharge their obligations to patrons,
students or the State. And there are
no peculiar circumstances or present
emergencies which demand extraor-
dinary measures relative to primary
education.

Under the doctrine of Meyer v.
Nebraska,262 13.S.390, we think it
entirely plain that the Act of 1922
unreasonably interferes with the lib-
erty of parents and guardians to di-
rect the upbringing and education of
children under their control: as often
heretofore pointed out, rights guar-
anteed by the Constitution may not
be abridged by legislation which has
no reasonable relation to some pur-
pose within the competency of the
State. The fundamental theory of
liberty upon which all governments
in this Union repose excludes any
general power:of the State to stan-
dardize its children by forcing them
to accept instruction from public
teachers only. The child is not the
mere creature of the State; those who
nurture him and direct his destiny
have the right, coupled with the high
duty, to.recognize and prepare him
for additional obligations.

Brief by Governor Pierce

In his brief before the high court.
Oregon Governor Walter M. Pierce of-
fered a number of mind-boggling argu-
ments in support of the Compulsory
Education Act. Requiring children to
attend public schools was away. he said.
to keep a lid on juvenile crime. since it
was reasonable to assume that the rise in
crime was related to “‘the great increase
in the number of children in the United
States who were not attending public
schools.” He also argued that the Act
would serve to decrease religious suspi-

cions stemming from the “'separation of

children along religious lines during the
most susceptible years of their hves.”
Oregonians would experience less com-
munity discord if children of all back-
grounds were mingled together in pub-
lic schools. And the Act would also

serve to Americanize the children of

“1gnorant foreigners, unacquainted with
and lacking in sympathy with American
institutions and ideals.”

Anyone who has ever defended
choice in education against the charge
that some parents are sure lo select
schools harmful to society (e.g. schools
operated by the Ku Klux Klan. the Aya-
tollah, witches, whatever) will recog-
nize the 1920°s version of that argu-
ment. Then the bogeymen du jour were
communists, prompting Governor
Pierce to argue that absent the Act, fu-
ture private schools might be “orga-
nized and controlled by believers in cer-
taineconomicdoctrines entirely destruc-
tive of the fundamentals of our govern-
ment.” Shouldn’t the state be allowed to
prevent the education of its citizens by
“bolshevists, syndicalists and commu-
nists?” he asked. Indeed, the Chicken
Little award for the most hysterical and
baseless prediction connected with
Pierce must go to the governor. who
argued in his brief, apparently unabash-
edly, “If the Oregon School Law 1s held
to be unconstitutional. it is not only a
possibility but almost a certainty that

within a few years the great centers of

populations in our country will be dotted
with elementary schools which. instead
of being red on the outside, will be red on
the inside.”

Woven throughout the brief and

carried across the campaign for the Act
was the thread of xenophobia. Without
a public school education, foreigners,
especially Catholics. couldnotbe trusted
1o become patriotic Americans and to
foregoloyaltiestoleaders indistantiands.
“Children.” argued Pierce. “may be
taught that their true allegiance is to

Continued on page 3

The Law

(Excerpt from the Compulsory
Education Act)

Any parent. guardian or other
person in the State of Oregon, hav-
ing control or charge or custody of a
child under the age of sixteen years
and of the age of cight years or over
at the commencement of a term of
public school of the district in which
said child resides. who shall fail or
neglect or refuse to send such child
to a public school for the period of
time a public school shall be held
during the current year in said dis-
trict, shall be guilty of amisdemeanor
and each day’s faiture to send such
child to a public school shall consti-
tute a separate offense....

It any parent, guardian or other
person having control or charge or
custody of any child between the
ages of eight and sixteen years shall
fail to comply with any provision of
this section, he shall be guilty of a
misdemeanor. and shall, on convic-
tion thereot, be subject to a fine of
not less than $5. nor more than $100,
or to imprisenment in the county jail
notless than two nor more than thirty
days, or by both such fine and im-
prisonment in the discretion of the
court.

This Act shall take effect and
be and remain in
force from and af-
ter the first day of
September, 1926.

(Adopted by
voters of Oregon
on November 7,
1922.)
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some country other than the United
States, that the claims upon them of the
religion to which they belong are supe-
rior to the claims of the United States.
that it is wrong to take up arms in de-
fense of the United States, and that the
Government of this country i1s a wicked
and tyrannical one.”

Appellees Respond

Realizing the peril-
ous consequences of the
Act, various branches of
the private school com-
munity, including
Catholics, Episcopa-
lians, Jews, Lutherans,
and Seventh-day
Adventists, took action
to protect the rights of
parents by challenging
the Act in court and the
public square.

In his brief for the
Sisters of the Holy
Names of Jesus and
Mary. which at the time
operated adozen Catho-
lic schools 1n Oregon, attorney William
D. Guthrie, charged that the Act threat-
ened the right of the parent to choose
private or parochial schools and the right
of the schools to “carry on a legitimate
and lawful calling.” He decried as “in-
excusable and cruel” the insinuations
that private schools were not fully Ameri-
can. "The private and parochial schools
teach the same subjects as the public
schools — whatever one does to incul-
cate and foster patriotism, the other can
and does do quite as weli.” And he said
it was “unreasonable and unjust in the
extreme” for the governor to link private
schools with the terms “red” or “‘com-
munist” and to suggest “obliquely and
by innuendo that the religious schools of
the state, Catholic, Episcopalian, Pres-
byterian, Methodist, Lutheran, etc., do
not inculcate reverence and righteous-
ness.”

It is worth noting that Guthrie ad-
dressed head-on a sentiment which he
said served as a foundation for the Act,
namely, the “notion that private and
public schools cannot exist in peace and

Gov. Walter M. Pierce

harmony side by side.” He said such
sentiment was “contradicted by long
experience” and was “probably held by
no competent educator.” Guthric also
argued that private schools, through the
competition and educational progress
they provided, were good for public
schools. To bolster his point, he pro-
vided the court with a quote from Phi-
lander Claxton, former U.S. Commis-
sioner of Education: *I believe in the
publicschool system. It
has been the salvation
of our democracy. but
the private schools and
colieges have been the
salvation of our public
schools. These private
institutions have their
place in our educational
system; they prevent it
from becoming auto-
cratic and arbitrary and
encourage its growth
along new lines.”

Episcopal Church

In an amicus cu-
riae brief, the Domestic
and Foreign Missionary Society of the
Protestant Episcopal Church in the
United States of America raised con-
cerns, similar to the governor’s, about
the “alarmingincrease in the criminality
of the young.” But while the governor
attributed the phenomenon to the grow-
ing number of children in private schools.
the Society ascribed it to “"the exclusion
of religious influences from the public
schools.” Its brief noted that “with una-
nimity, thoughtful people attribute this
weakening of the moral fiber of our time
to the lack of religious and moral train-
ing, particularly in children.” The Soci-
ety bolstered its position with a quote
from George Washington's Farewell
Address: “Let us with caution indulge
the supposition that morality can be
maintained withoutreligion....[R]eason
and experience both forbid us to expect
that national morality can prevail in ex-
clusion of religious principles.”

The Society said it was striving (o
revive virtuous behavior in the soul of
youth, but its efforts were being “seri-
ously menaced” by the Compulsory

Education Act. And it portentously pre-
dicted. “If this attempted amendment
becomes the faw. it 1s almost inevitable
that similar attempts witl be made in
other states. threatening the whole struc-
ture of religious cducation and moral-
ity

The Society advised the court that
its members had adopted a resolution
affirming that “mstruction in religion is
an essential clement in all true educa-
tion.” The resolution went on to oppose
“any and all movements seeking to se-
cure legisiation having as its natural
result the injury. and perhaps the de-
struction. of the Church schoots of our
land.”

Seventh-day Adventists

The North Pacitic Union Confer-
ence of Seventh-day Adventists argued
i their amicus bricf that the “statute
attempts to extinguish natural rights,
infringes the provisions of the Constitu-
tion. and 1s void.” Religious schools in
Oregon are not “inherently dangerous to
the peace. morals or happiness of soci-
ety.”  What's more. a parent has the
“common law. or natural. right to direct
the education of the child.” With con-
siderable titerary flourish. the brief in its
closing paragraph declared: “This is the
same old contest of the ages between
prince and people. governors and gov-
erned. majorities and minorities — the
encroachmentotf misguided power upon
naturat andinalienable rights; and to this
tendency of power we owe every de-
fense erected across its path. as the Ma-
gna Charta, the Declaration of Indepen-
dence, the Constitution of the United
States, and. finalty the Supreme Court,
and thesc. one and all. have said, "Thus
far. and no farther.™

American Jewish Committee

The American Jewish Committee
(AJC) in its amicus
filing boldlyv an-
swered the charge
that public schoofs
best serve the public
welfare with this re-
ninder, "The Fathers

Continued
on page 4
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of the Republic and alarge proportion of
those who from the beginning were its
finest citizens never attended a public
school.” The AJC also took on the
theory thatattendance at private schools
breeds prejudice. Prejudiceis not stimu-
lated, said the AJC, “in a truly religious
atmosphere or in a genuine cultural en-
vironment.””  And in response to the
claim that public schools would provide
astandardized education through which
all students “shall stand upon one com-
mon level,” the AJC simply said this:
“God forbid that shall be the case.”
Mincing no words, it counseled the na-
tion toresist deadly uniformity. “Every-
thing that is interesting or inspiring or
elevating would depart out of our na-
tional life if all of the mountain peaks
were to disappear, and our horizon would
be that of a boundless, monotonous and
unvarying prairie.”

Evangelical Lutheran Synod

The Oregon and Washington Dis-
trict of the Evangelical Lutheran Synod
of Missouri, Ohio and other States pub-
lished, on the Act’s official ballot, a
paper arguing against the measure. It
raised the question of whether the state

or the parent is primarily responsible for

achild. (State control of children was a
recurring theme of the Act’s opponents,
who occasionally invoked and de-
nounced the Republic, in
whichPlato proposed thatchil-
dren be taken from their par-
ents and raised by the state.)
The Synod concluded that the
state has norightto choose the
school achild must attend. “If
you see fit to send your child
to a school in which the reli-
gion of your choice is taught, not one
day in the week, but every day, and the
whole training of the child is permeated
by such religion, the state, under the
Constitution must not prohibit you from
doing so.” It urged voters in no uncer-
tain terms to oppose that which would
“drive a splitting wedge between us by
proposing an abridgement of parental
rights, of religious liberty, and of educa-
tional freedom.”

Decision

In the closing paragraph of his oral
argument before the Supreme Court.
William Guthrie said that whatever de-
cision it rendered, the court was des-
tined “to do incalculable good or harmin

Justice McRevnolds

maintaining or subverting religious lib-

erty and the freedom of education for

centuries to come.”

In the end. the court chose to do
incalculable good by ruling
that a state has no right to
“standardize its children by
forcing them to acceptinstruc-
tion from public teachers
only.” Justice James Clark
McReynolds. who wrote the
decision. left us withthe most
momentous sentence in the
legal history of American private educa-
tion when he declared. “The child is not
the mere creature of the state.” The
historic sweep of those words is impos-
sible to capture. but their implications
are clearly present even today as judges
and lawmakers grapple with current is-
sues involving the right of parents to
choose a child’s school.

As significant elements within
the private school community stood
together in 1925 to protect the rights
of parents in private schools, they
standtogethertoday to defend against
current attacks on educational free-
dom. CAPE is proud to serve as
Voice of the Nation’s Private Schools.
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